Funding Options for Health Care Providers
Under the Recent “CARES Act”

Keeping up with the flurry of federal and state statutes,
executive orders and other guidance related to the COVID-19
crisis is daunting, particularly for health care providers and
suppliers in the trenches of patient care during the COVID-19
pandemic. Along with the obvious and more immediate
patient care and supply issues, health care providers and
suppliers across the industry are rightfully concerned about
the significant costs associated with operating during
the COVID-19 crisis and their long-term financial stability.
Several recent legislative actions are aimed to help, and
there will likely be more support coming.
The following alert focuses on the Coronavirus Aid, Relief, and
Economic Security Act, signed by the President on March 27,
2020, (Pub. Law 116-136) (CARES Act or the Act), and outlines
sections applicable to potential funding and grant sources
available to health care providers and suppliers. Some of
the funding outlined below is automatic, and some requires
action on the provider or suppliers’ part, but we do not yet
have specific guidance on how to seek funding under all of
the available CARES Act programs. We anticipate additional
guidance from the Department of Health and Human Services
(HHS), Centers for Medicare and Medicaid Services (CMS) and/
or the Health Resources and Services Administration (HRSA)
in the coming days. We will provide supplemental guidance on
specific programs as it is published.
Please also see Polsinelli’s cross-disciplinary COVID-19 blog,
providing up-to-date information regarding federal and state
actions related to the COVID-19 crisis.
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CARES Act Provisions Offering Direct and
Automatic Reimbursement Changes —
No Further Action Required by
Providers/Suppliers
Additional Reimbursement for Hospitals
(Sections 3710, 3813)
The CARES Act provides direct increases to Medicare hospital
payments and authorizes states to implement similar increases
in Medicaid payment in response to the COVID-19 crisis.
Enrolled hospitals will not need to take any steps to receive
these additional payments. The Act provides the following:




A 20% add-on to the DRG payment for all COVID-19 inpatients
through the emergency period, as declared under the Public
Health Service Act. This section also allows State Medicaid
Agencies to make the same adjustment, even if the same
payment sections have been waived under an 1115A Waiver.
This payment change may be implemented through a
program instruction. Of note, there are several new COVID-19
MS-DRGs that follow from the new diagnosis code, U07.1.
A delay in scheduled cuts to State Medicaid DSH allotments
from May 23, 2020–Sept. 30 2020 until Dec. 1, 2020, through
Sept. 30, 2021.

Additional Reimbursement for Other Providers and
Suppliers (Sections 3709, 3712, 3718, 3801, 3831)
Understanding the downstream impact of the COVID-19 crisis,
Congress also made some reimbursement changes relevant to
other providers and suppliers, including:










All providers and suppliers will see an additional two percent
in Medicare payments due to the temporary suspension of the
sequestration reduction. The sequestration suspension will
last from May 1, 2020, to Dec. 31, 2020, and to make up those
funds, sequestration will be extended for one year.
The CARES Act suspends scheduled DME payment cuts
during the emergency period.
Scheduled Clinical Lab payment cuts and clinical lab
reporting requirements will be delayed for one year.
CMS will extend increased payments to Physicians in
geographic areas where the labor costs are lower than the
national average through December 2020.
Current GME funding for Teaching Health Centers (FQHC,
CMHC, RHC, Indian Health Centers, etc.) will be extended
through Nov. 30, 2020. This is a separate provision than
Medicare GME/IME funding.

CARES Act Provisions Offering Additional
Financial Resources and Reimbursement
Changes for Providers and Suppliers —
Action Required by Health Care Entity
The CARES Act also put into place sizable amounts for grants,
loans, and other financial relief for health care providers and
suppliers, which require providers to be proactive. Most
significantly was the creation of the $100 billion Public Health
and Social Services Fund, available to most entities that provide
diagnosis, testing or treatment of COVID-19 patients, but other
programs and directives will help support the COVID-19 effort.

Public Health and Social Services Fund
This Fund requires HHS to create a new federal program to
provide grants to “eligible health care providers,” which include
public entities, Medicare or Medicaid-enrolled suppliers and
providers, and other for-profit entities and not-for-profit entities
that HHS may specify that provide diagnosis, testing, or care
for individuals with possible or actual cases of COVID-19. The
grants will cover expenses or lost revenues attributable to the
public health emergency resulting from the coronavirus, but may
not be used to cover expenses that have been reimbursed by
other sources or other sources are obligated to pay.
The Act grants HHS wide discretion for grant allocation and
awards, but has not yet published information regarding the
application process for eligible entities. The CARES Act outlines
a few preliminary requirements for the grants:








Applications must include a statement justifying the need for
the payment and a valid tax identification number.
HHS will review applications and make payments on a rolling
basis with the Secretary determining the most efficient
payment system practicable for providing payments to
approved entities.
Payments can be in the form of pre-payments, prospective
payments, or retrospective payments as determined
appropriate by the Secretary.
Funds may be used for building or construction of temporary
structures, leasing of properties, medical supplies and
equipment including personal protective equipment and
testing supplies, increased

Payment recipients will be required to submit documentation to
ensure compliance with requirements imposed by HHS. HHS will
be required to submit reports to Congress regarding the funds
granted to eligible providers by May 6 and again every 60 days
thereafter until funds are expended, with a final report due no
later than three years after final payments are made.
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Medicare Hospital Accelerated Payment Program
During the COVID-19 Public Health Emergency
(Section 3719)
For the duration of the emergency period, the CARES Act
expands hospitals’ ability to apply for accelerated payments on
a periodic or lump sum basis (up to a six-month advance) from
the Medicare program to include for children’s hospitals, cancer
hospitals, and critical access hospitals. Shortly after passage
of the CARES Act, CMS released a press release and Fact
Sheet further detailing the ability of all providers and suppliers
meeting the applicable eligibility criteria to apply for accelerated
or advanced payments directly from their respective Medicare
Administrative Contractor (MAC). Other non-hospital providers
and suppliers can apply for up to a 90-day advanced payment.
All accelerated or advanced funds paid out by the Medicare
program will be subject to repayment, first by automatic
recoupment from submitted claims, and then if necessary by
payment demand for any remaining funds not automatically
recouped. Each MAC has posted call-in numbers, further
guidance and forms to facilitate application for these funds
beginning immediately. Additional summary information and
links to the various MACs in relation to this program expansion
can be found here.

Supplemental Awards for Health Centers, Rural Health
and Critical Access Hospitals (Section 3213)
The CARES Act appropriates money in support of community
health centers/FQHCs, rural health clinics and Critical Access
Hospitals (CAHs) and other small, rural facilities in the face of
COVID-19, although HRSA has not yet published the specifics
around implementation of these programs.
Specifically, the CARES Act provides the following for health
centers/FQHCs, rural health clinics, CAHs, and small health
care providers:






$1.32 billion for supplemental grant awards to Health Centers,
including FQHCs and FQHC look-alikes, for the prevention,
diagnosis, and treatment of COVID-19. These funds are in
addition to Congress’ allocation of $100 million to Health
Centers under the Coronavirus Preparedness and Response
Supplemental Appropriations Act, 2020 (Pub. Law 116-123),
which have already been distributed through HRSA. See
Health Awards here.



$25 million to the Department of Agriculture to support
distance learning and telemedicine for rural areas. An
additional $100 million was approved for the ReConnect
program to help rural people and family’s access broadband,
which is required for telemedicine services.

Telehealth Grants (Section 3212)
Section 3212 of the CARES Act amends certain provisions of the
grant programs for telehealth networks and resource centers.
While the process for obtaining a grant remains unchanged,
various qualifications and restrictions on grant funds are
implemented. Most significantly, private providers may now
apply for grants, whereas previously these grants were only
available to nonprofit entities. Applicants must demonstrate their
proposed projects are evidence-based and no longer need to
demonstrate that health care information has been integrated
into the project.
Once grant funds are awarded, limits on use of funds are
imposed. Only 20% of total grant funds may be used by a
grantee to purchase or lease equipment (reduced from 40%).
Lastly, this section extends potential grant periods to a
maximum of five years. $29 million has been set aside for each
of fiscal years 2021-2025 for the telehealth grant program.

CARES Act Provisions Offering Indirect
Payment Relief Through New or
Broadened Coverage Criteria
The CARES Act provides some indirect payment relief through
the broadening of certain coverage rules.

Rapid Coverage of Preventive Services and Vaccines
for Coronavirus (Section 3203)
Certain group and individual health insurers are required to
cover any qualifying coronavirus preventive services (i.e., an
item, service, or immunization intended to prevent or mitigate
coronavirus disease) without cost sharing within 15 days such
a service is recommended. Qualifying preventive services must
also have in effect an “A” or “B” rating of the U.S. Preventive
Services Task Force or a recommendation from the Advisory
Committee on Immunization Practices.

$275 million, of which $90 million is for Ryan White HIV/AIDS
programs and $185 million is for rural CAHs, rural tribal and
telehealth programs and poison control.

Consistent Payment for COVID-19 Diagnostic Testing
and Related Services (physician visits, telehealth,
urgent care, ED charges) (Section 3202)

An extension of existing HRSA grant programs related to
expanding health care services in rural areas, focusing on
quality improvement, and increase care coordination. The
grant period under this program (42 U.S.C. § 254c) will now
run for five years, up from three years.

COVID-19 diagnostic testing will continue to be at the preCOVID-19 negotiated rate (without patient cost sharing) or the
cash price the provider publishes on its website. The price for
testing must be on the provider’s website or the provider is
subject to CMPs of $300/day.
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Expanding Coverage of Telehealth Services
(Sections 3703, 3704, 3706, 3707)








Section 3703 of the CARES Act expands all providers’ ability
to offer telehealth services to a greater range of beneficiaries.
It removes the definition of “qualified provider” (as established
by the recently passed Telehealth Services During Certain
Emergency Periods Act of 2020), which required that
telehealth services may only be provided to patients to whom
the provider has provided treatment in the past three years.
This allows greater access of telehealth services to Medicare
beneficiaries.
The CARES Act also expands the ability of FQHCs and
rural health clinics to provide telehealth services eligible
for reimbursement. Under Section 3704, federal health
care programs must pay for telehealth services provided
to individuals in a FQHC or rural health clinic, regardless
of whether the FQHC or rural health clinic are in the same
location as the individual. In other words, the physician may
provide telehealth services from the FQHC or rural health
clinic to an individual in his or her home. This same section
also directs the Secretary to develop a payment structure
for telehealth services provided by FQHCs and rural health
clinics, which should be similar to the national average
payment rates for comparable telehealth services. These
payments are not to be included in the prospective payment
system for FQHCs or the all-inclusive rates for rural health
clinics. By this direction, FQHCs and rural health clinics now
have an increased revenue stream by offering telehealth
services to others, regardless of their location, and are
entitled to receive federal payments for those services.
Telehealth options are also expanded for hospice providers
for the duration of the public health emergency period.
Notably, Section 3706 of the CARES Act allows hospice
physicians or hospice nurse practitioners to conduct face-toface encounters via telehealth, as determined appropriate by
the Secretary.
Although the Act does not contain express allowances for
home health providers to use telehealth, Section 3707 offers
hope that further guidance from the Secretary is forthcoming
with instructions on how home health providers may utilize
telehealth services. It directs the Secretary to consider ways
to encourage the use of telehealth for home health care
services for the duration of the emergency, such as for remote
patient monitoring requirements.

Enabling Physician Assistants and Nurse Practitioners
to Order Medicare Home Health Services (Section 3708)
Under existing Social Security Act requirements, orders and
certifications for Medicare-covered home health services were
required to come from a licensed physician — to the exclusion of
nurse practitioners, physician assistants, and other professional
providers who might otherwise be involved in the patient’s care.
Section 3708 of the CURES Act allows physician assistants,
nurse practitioners, and clinical nurse specialists to order home
health services and complete the associated certifications of
medical necessity.
This new flexibility is contingent upon the providers’ compliance
with state law, meaning that state scope of practice must
allow the provider to order this service independent of federal
coverage and reimbursement flexibility. This new flexibility is
not available until a date established by the Secretary of HHS —
though the CARES Act sets a deadline of six months following
enactment of the CARES Act for final implementation. Finally, the
CARES Act expressly extends this new flexibility to coverage of
home health services under the Medicaid Program as well.

Expanding Flexibility for Home and Community Based
Services Under the Medicaid Program
The Medicaid Program allows states to seek waivers to
furnish services to a number of discrete populations based
upon identified eligibility categories (e.g., individuals with
developmental disabilities, traumatic brain injuries, and other
categories). These specific waivers allow the state to cover
personal assistance and similar services furnished in a home
setting. Referred to as home and community-based services,
or “HCBS,” these services are designed to permit eligible
individuals to receive services and continue to reside in
community-based settings, rather than requiring admission to
an institution. Ordinarily, these services are not permitted to
be furnished in an institutional setting, because the purpose
of HCBS is to keep Medicaid beneficiaries outside the
institutional context.
The CARES Act provides flexibility for this type of care when
an HCBS beneficiary is admitted to an acute inpatient hospital
setting, so long as the HCBS being furnished are:








Identified in the individual’s person-centered service plan (or
comparable plan of care);
Furnished to meet individual needs that are not met through
the provision of hospital services;
Not a substitute for services the hospital would otherwise
be obligated to provide under the Hospital Conditions
of Participation, federal or state law, or other applicable
requirements; and
Designed to ensure smooth transitions between acute care
settings and HCBS settings, and to preserve the individual’s
functional abilities.
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For hospitals and providers of HCBS services, this new
language opens up possibilities for greater care coordination
and collaboration between hospitals and their community
counterparts. The biggest challenge for providers will be to
ensure that each of the conditions above are satisfied — and
that compliance with these requirements is appropriately
documented. Because hospital care is generally defined broadly,
finding an appropriate niche for HCBS support may prove
challenging, and will depend heavily upon the scope of services
the beneficiary is intended to receive under their HCBS plan of
care.

Expanding Access to Inpatient Rehabilitation Facilities
and Long-Term Care Hospitals (Section 3711)

For more information,
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This section relaxes certain Medicare coverage criteria for
inpatient rehabilitation facilities (IRFs) and waives certain
Medicare payment limitations for long-term care hospitals
(LTCHs). These provisions may encourage IRFs and LTCHs
to accept more transfer patients from acute care hospitals,
alleviating their burden during the COVID-19 emergency period.
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Specifically:
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For IRFs, current Medicare coverage rules require all patients
to participate in an intensive rehabilitation program of at least
three hours per day, five days per week (or 15 hours per week).
The CARES Act suspends this requirement, opening the door
for IRFs to admit additional patients (potentially of lower acuity
levels) from other hospitals without jeopardizing Medicare
payment.
For LTCHs, current Medicare payment rules impose a reduced
site-neutral reimbursement rate (an IPPS-comparable rate)
for all stays, except when the patient’s LTCH admission was
preceded by an acute care hospital stay that required three
days in an ICU or 96 hours on a ventilator. In addition, at least
50 percent of an LTCH’s annual discharges must meet the
ICU or ventilator exception for the facility to retain its LTCH
designation. The CARES Act waives both of these provisions,
allowing LTCHs to admit patients more freely without concerns
regarding reduced site-neutral rates or loss of status.
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The following Polsinelli attorneys and policy advisors contributed
to this article: Rob Daley, Jennifer Evans, Julie Shroyer,
Kathleen Snow Sutton, Ryan Thurber and Ellie Tucker.
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